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Aparthotels instead of second homes: investment opportunities
under the Lex Koller and Lex Weber

L

The construction of new second homes is effectively ruled out LEGAL
in large parts of Switzerland, and investment in residential
property by non-Swiss nationals is largely prevented under the
Lex Koller. In this tightly regulated environment, aparthotels

are gaining in importance as an attractive - and sometimes the

L . L. . Investment opportunities under the Lex Koller
only realistic - investment alternative for non-Swiss investors in

Swiss residential properties. They occupy the grey area between

. . . . Aparthotel within the meaning of the Lex Koller
residential and accommodation use and, provided they are

structured appropriately from a legal and operational perspective,
A . ) . Whilst the acquisition of residential properties by non-Swiss
offer scope that is not available to either traditional second homes
i ) ) X investors generally requires a Lex Koller authorisation (which is
or conventional residential property. However, whether this scope
- . ) . . . rarely granted in practice), no authorisation is required for the
can be utilised is determined not by the project’s designation
) L acquisition of commercially used business premises.® Such business
but by its legal classification under the Lex Koller and the Lex
o . . premises include not only traditional hotels but also accommodation
Weber. This distinction is crucial for investors, hotel operators
. units that form part of an aparthotel concept within the meaning of
and local authorities, as

. ) ) Lex Koller.
‘ ‘ it ultimately determines

whether new apartments

. Non-Swiss investors can therefore not only acquire an aparthotel
may be built, and by

) without a Lex Koller authorisation but also develop or construct
which groups of people

In this tightly regulated environment, they may be purchased one from scratch. This may also include properties that were not

S previously used as a hotel or aparthotel.
aparthotels are gaining in importance and used for.

as an attractive — and sometimes the

For a property to be classified as an aparthotel within the meaning
only realistic - investment alternative Conceptual and legal

of the Lex Koller, it must meet the legal definition set out in Article

Qe i ; background
for non-Swiss investors in 10 ANRA. According to this, the property must be a hotel organised

Swiss residential properties. as a condominium in which the following conditions are met
Aparthotels are caught
(cumulatively):
between the Federal Act

on the Acquisition of Real

a. the hotel owner owns at least 51 per cent of the value quotas of
Estate by Persons Abroad

(ANRA Koller" or ‘Lex Koller’) and the Federal Act on Second Homes
(SHA? or ‘Lex Weber’). Whilst the Lex Koller primarily regulates

the condominium;
b. accommodation units accounting for at least 65 per cent of the

s L . value quotas - including all accommodation units owned by the
acquisitions by non-Swiss individuals and foreign-controlled legal

. . . hotel owner - are managed on a permanent basis as a hotel;* and
entities, the Lex Weber aims to limit the number of second homes.

c. an appropriate range of services, the structural and operational

. suitability, and the presumed economic viability of the hotel
Unlike the Lex Koller (see below next chapter), the Lex Weber does

. . X are demonstrated on the basis of an expert report by the Swiss
not contain a legal definition of aparthotels. Instead, it refers to o .
. X X Association for Hotel Credit.
so-called ‘structured accommodation business’. Whether a project

qualifies as an aparthotel or a structured accommodation business
is not determined in the abstract but on the basis of its specific
design and use in each individual case. The assessment takes

place within the framework of cantonal enforcement procedures,
with the practice of the relevant Lex Koller authorities and land
registry offices playing a central role. This practice is not uniform
across all cantons, which makes early consultation with the relevant
authorities particularly important in project development and

transaction practice.

1. SR 211.412.41.

2.SR702.

3. Art. 2(2)(a) ANRA.

4. The remaining 35 per cent of the value quotas may be owned by third parties without being operated as a hotel; in such cases, however, they do not form part of the permanent business establishment and are to be
treated as ordinary holiday apartments. In a decision from 2011, the Administrative Court of the Canton of Bern held that the construction of such units not operated as hotels by non-Swiss investors is subject to the
authorisation requirement under the Lex Koller, see BE-VGE 100.2011.19 of 25 October 2011. This decision has been met with some fierce criticism, as the legislative aim of Art. 10(b) ANRA is to facilitate the financing of
the construction of new hotels or the refurbishment of existing ones by allowing hotel operators to sell up to 35 per cent of the apartments as holiday apartments to third parties. If one were to follow the case law of the
Bern Administrative Court, this financial relief would only benefit Swiss investors. Non-Swiss investors would consequently have to operate all units as hotel accommodation which would run counter to the overarching
objective of the Lex Koller, namely the prevention of excessive non-Swiss ownership of Swiss land.
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The distinction between ownership quotas and usage quotas is
key. Whilst the Lex Koller determines the extent to which units (=
ownership quotas) of an aparthotel may be transferred to non-
Swiss investors, the decisive factor is, however, how the individual
units are actually used (= usage quotas). In other words, the hotel
operations and the hotel-style accommodation units - irrespective
of ownership - constitute together, and viewed in isolation, a
conventional hotel business and thus a permanent business

establishment not requiring Lex Koller authorisation.

By contrast, accommodation units in an aparthotel that are not
managed in a hotel-style manner are regarded as ordinary (holiday)
apartments with no operational link to the aparthotel. Their
acquisition by non-Swiss investors is subject to the Lex Koller

authorisation requirement.

Interim conclusion: The decisive factor for classification as an
aparthotel within the meaning of the Lex Koller is not primarily the
proportion of ownership quotas or the number of apartments within

the project but the actual use of each individual apartment.
Structuring an aparthotel

Whether an establishment is to be classified as an aparthotel
requires a comprehensive assessment of the overall project

on a case-by-case basis. In particular, the nature and scope of

the services offered, the facilities in the apartments, and their
administrative and spatial integration into the hotel operations are
taken into account. In an earlier decision, the Federal Supreme Court
established the principle that, for a business to be classified as a
hotel, the provision of accommodation is not the primary factor;
rather, hotel services such as room service, restaurant service and
administrative services are of paramount importance (hotel-style

management).?

General criteria established in practice

In practice, the following general indicators have become
established to enable an aparthotel to be classified as a permanent

establishment (and not as the commercial letting of residential

property outside the scope of the Lex Koller exemption):®

5. See BGE 106 Ib 209, in particular E. 2c/d and 3c.

o

. The apartments are designed in such a way that the use of hotel
services (rather than the provision of residential accommodation)
takes precedence and there is a sufficient distinction from a

holiday apartment (which requires Lex Koller authorisation);

=3

From a structural perspective, the following factors in particular
indicate hotel-style management: (i) furnishing in accordance
with uniform criteria, (ii) the absence of a fully equipped kitchen —
although kitchenettes are acceptable - and (iii) the absence of a
washing machine and tumble dryer;

c. From an operational perspective, a comprehensive range of
services such as room cleaning, laundry service, concierge service

and the provision of

breakfast facilities is

required; ‘ ‘
d. The hotel services are

not merely nominal but

are actually provided.

Rights of use for apartment as an aparthotel within the meaning of
owners the Lex Koller is not primarily the

proportion of ownership quotas or
Another key indicator the number of apartments within the
concerns the structure project but the actual use of

of the owners’ rights of each individual apartment.

use in respect of their

apartments. In principle,

The decisive factor for classification

apartment owners should

have no rights beyond those of ordinary hotel guests. In particular,
the obligation to book an apartment via the hotel’s standard
reservation system, the fact that the right of use is not tied to the
specific apartment purchased by the respective owner, and the
fact that the respective owners have no influence over the interior
design and furnishing of the apartment all point to the existence of

an aparthotel.”

Conversely, an exclusive right granted to owners for a specific period
to use and furnish their own apartment without making use of hotel
services suggests the acquisition of residential property subject to
Lex Koller authorisation. Overall, however, an assessment of all the

circumstances must be carried out on a case-by-case basis.

6. See ZWEIFEL, T. U. (2025): Foreign Investment in Swiss Companies - |. Objective Licensing Requirement Based on the Intended Use / B. Premises Used as a Permanent Establishment / 5. Construction and Provision of

Residential Accommodation, N 641 et seq.
7. See BE-VGE 100.2011.19 of 25 October 2011, E. 6.1.

umont Capital Markets



Ensuring long-term hotel-style management

To ensure the long-term hotel-style management of the apartments
owned by third parties, the deed of incorporation and the
management and usage regulations of the condominium owners’
association (Art. 712d of the Swiss Civil Code) must stipulate that
the apartments must be made available to the aparthotel owner for
long-term hotel-style management. A corresponding annotation

must be entered in the land register.

Unlike the Lex Weber, the Lex Koller

without restriction for cross-financing.

‘ ‘ The apartments are integrated
into the hotel operation by
means of a tenancy and
management agreement, the
termination or amendment of
does not permit the creation of which requires the consent of
the Lex Koller authorities.

apartments that can be used
Interim conclusion: Whether
hotel-style apartments qualify
as an aparthotel and thus

as a permanent business

establishment - and are

therefore exempt from Lex
Koller authorisation — must be assessed on a case-by-case basis. Key
elements include the appropriate structuring of rights of use and the

legal guarantee of long-term hotel-style management.

Investment opportunities under the Lex Weber

As most tourist municipalities have a proportion of second homes
exceeding 20 per cent, they are subject to the restrictions of the Lex
Weber. In such municipalities, the construction of new second homes
is generally prohibited. However, new second homes are permitted

if they (i) form part of a structured accommodation business as
managed tourist accommodation, or (ii) in exceptional cases, serve
as dwellings that can be used without restriction to provide financial

support to a structured accommodation business.

8. Art. 8 SHA.
9. Art. 3 of the Ordinance on the Acquisition of Real Estate by Persons Abroad.
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The requirements for structured accommodation businesses under
the Lex Weber largely correspond to those for aparthotels under

the Lex Koller. Both are based on a hotel-style operating concept
(hotels with rooms and ‘serviced apartments’) that offers apartments
for short-term holiday stays with hotel-style services. In particular,
the following are required: a minimum level of infrastructure (e.g. a
reception), hotel-style services that are actually used by the majority
of guests (e.g. indoor swimming pool, sports facilities, restaurants,
games rooms and lounges), as well as a certain scale and level of
professionalism in the operation. The accommodation units must

not be tailored to the personal needs of the owners; they must be

uniformly equipped and follow a common operating concept.

A key difference between the Lex Koller and the Lex Weber is

that, under the Lex Weber, structured accommodation businesses
are permitted to construct in certain defined cases apartments
without restrictions on use (usually to cross-finance the business).?
Under the Lex Koller, this option does not exist — on the contrary:
the creation of such apartments as part of a permanent business
establishment is expressly excluded in the Lex Koller Ordinance®
The creation of such apartments is reserved for persons who are not
classified as non-Swiss investors, and their acquisition by non-Swiss
investors for holiday purposes is subject to authorisation under the

Lex Koller.

Interim conclusion: The requirements for structured
accommodation businesses under the Lex Weber largely correspond
to those for aparthotels under the Lex Koller. However, unlike the
Lex Weber, the Lex Koller does not permit the creation of apartments
that can be used without restriction within commercial structures for

the purposes of cross-financing.
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Conclusion

Whether hotel-style apartments may be built or acquired by non-
Swiss investors without a Lex Koller authorisation is determined
not by their formal integration into an aparthotel but by the specific
management and use of each individual apartment on a case-by-
case basis.

Non-Swiss investors may acquire or construct hotel-style
accommodation units as part of a permanent business establishment
without a Lex Koller authorisation and may resell these - as part

of the permanent business establishment - to other non-Swiss
investors. The prerequisite is that the hotel-style management is
legally safeguarded and, in the event of a conflict, clearly takes
precedence over individual rights of disposal.

The construction of new second homes is restricted under the

Lex Weber. However, these restrictions do not apply to structured
accommodation businesses, the requirements for which are broadly
similar to those for aparthotels under the Lex Koller. Unlike the Lex
Koller, the Lex Weber does not require that the requirements be
met for each individual apartment but rather that the structured
accommodation business as a whole complies with the legal

requirements.

Against this background, early legal structuring is of central
importance for aparthotel projects in light of Lex Koller and

Lex Weber. As the classification as an aparthotel or structured
accommodation business is not determined by a rigid formula but is
based on a comprehensive assessment of each individual case and
on practices that vary from canton to canton, it is recommended

to seek advice at an early stage of the project and thereafter also

contact the relevant authorities in order to properly set up such a

project from its beginning.
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