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May dominant undertakings apply 

dynamic or personalized pricing 

strategies? 



The legal landscape / European perspective (TFEU)



“Exclusionary abuses refer to those practices of a dominant 

undertaking which seek to harm the competitive position of its 

competitors or to exclude them from the market, whereas

exploitative abuses can be defined as attempts by a dominant 

undertaking to use the opportunities provided by its market 

strength in order to harm customers directly”

[Akman, P. (2009). The Role of Exploitation in Abuse under Article 82 EC. Cambridge Yearbook of European Legal Studies, 11, 

165-188]



Cras quis dui nulla.

Mauris et consectetur 

turpis.

Cras quis dui nulla.
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« Personalised pricing is different from "dynamic pricing", such as adjusting 

air fares or hotel prices based on the date of booking or based on real-time 

supply and demand. While two people sitting next to each other on a plane might 

have paid very different prices for similar seats, there is a difference between the 

person who booked early and the person who booked late. The person who 

booked late kept her options open longer and therefore enjoyed flexibility. The 

person who booked early reduced the flexibility of her travel plans earlier. » 

[OECD, Personalised Pricing in the Digital Era – Note by the European Union, 28 November 2018, DAF/COMP/WD(2018)128]
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Does dynamic pricing amount to an exploitative abuse?

United Brands (CJEU, C-27/76, 1978) 



Does dynamic pricing amount to an exploitative abuse?

United Brands (CJEU, C-27/76, 1978) 



Excessive profit margin

Price unfair
„in itself“

Price unfair
compared to

competing products

Does dynamic pricing amount to an exploitative abuse? 

Cras quis dui nulla.
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Does dynamic pricing amount to an exploitative abuse? 

• Strong position of Air Berlin in market for

domestic flights

• October 2017: grounding of Air Berlin

• up to 40% loss of capacity following bankruptcy, 

until market entry of EasyJet in January 2018

• Short-term monopoly by Lufthansa

• 25-30% price increase in November and

December 2017

• Several complaints filed with German competition
authority (Bundeskartellamt)



Does dynamic pricing amount to an exploitative abuse? 

• German competition authority refrains from 

initiating formal investigation against Lufthansa:

• Reduced capacity leads to price increase

• Price increase only 25-30%

«Irrelevant whether price increase results from an 

algorithm or human intervention – algorithms do 

not relieve undertakings from their responsibility»



Cras quis dui nulla.

Does personalized pricing amount to an

exclusionary abuse? 

Cras quis dui nulla.

[OECD, Personalised Pricing in the Digital Era – Note by the European Union, 28 November 2018, DAF/COMP/WD(2018)128]



[OECD, Personalised Pricing in the Digital Era – Note by the European Union, 28 November 2018, DAF/COMP/WD(2018)128]

Does personalized pricing amount to an

exploitative abuse? 



Hypotheses 

Personalized

pricing for

trading

partners

Personalized 

pricing for 

(European) 

consumers

Dynamic pricing, if 

such pricing does 

not lead to «overall» 

excessive profits
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