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Foreword

It is an honor for me to introduce you to this new Practitioners’ Guide to Arbitration in Switzerland. In
fact, the title of this treatise is slightly understating its content: as far as I can see, this is the most compre-
hensive and certainly most up-to-date overview of the law and practice of arbitration in Switzerland as a
whole. If one considers completeness alone to be the decisive feature of a publication, this one certainly
scores high; but this is not all this new book has to offer.

When the editor, Manuel Arroyo, discussed this project with me a few years ago, I congratulated him on
his courage, but also issued a warning: it would be difficult to manage such an ambitious publication,
involving so many authors, and to bring all the intended contributors in line. In spite of my cautionary
remarks, Manuel decided to go forward, and the result proves him right.

This book assembles the elite of the younger generation of Swiss arbitration practitioners, representing
allleading Swiss arbitration firms. They have done their utmost to share their collective wisdom with us,
and in my view they have succeeded. The contributions find the right mix between theoretical and legal
background on the one hand and the more practical aspects of arbitrating on the other. This book will
be a valuable tool for all practitioners as a first point of reference whenever arbitration related issues pop
up; in addition, academics will appreciate it as more than just a starting point in their analysis of legal
issues in arbitration.

Iam sure you will find this publication to be a valuable tool in your everyday arbitration work. Moreover,
it is an excellent introduction for all younger lawyers who consider a career in arbitration, and a helpful
source of guidance for all those colleagues who only deal with arbitration from time to time.

I'would like to thank Manuel and all his colleagues for putting in the effort and hard work to put together
this impressive collection of contributions, and I look forward to use the Guide (and its subsequent
editions) in many years to come.

Daniel Hochstrasser
Bir & Karrer AG, Zurich



Preface

Written by Swiss arbitration practitioners for all practitioners, this treatise provides all users of arbitration
(parties, attorneys-at-law, in-house counsel, arbitrators, arbitral institutions, etc.) with a comprehensive
and detailed overview of international arbitration in Switzerland.

The (achieved) goal was to publish an all-embracing treatise on international arbitration in Switzerland,
including in-depth analysis of the different types of arbitration, a commentary on the most relevant
sets of arbitration rules, the legal framework within which such arbitrations are conducted, and various
special topics that regularly come into play.

Countless references to the relevant Supreme Court case law, to lower court decisions, to arbitral awards
and to the views of legal commentators form the basis of the guidance provided in the treatise, which can
proudly be considered the most extensive work on international arbitration in Switzerland, and which
is structured as follows:

Following the general introduction on Switzerland as a traditional and leading arbitration venue (Chap-
ter 1), an article-by-article commentary on Chapter 12 of the Swiss Private International Law Statute
focuses on the provisions of the lex arbitri (Chapter 2). Subsequently, both the revised 2012 Swiss Rules
of International Arbitration (Chapter 3) and the revised 2012 International Chamber of Commerce (ICC)
Rules of Arbitration (Chapter 4) are commented on an article-by-article basis.

Chapter $ is dedicated to Sports Arbitration and comprises the first ever article-by-article commentary
on the Court of Arbitration for Sport (CAS) Procedural Rules as in force since 1 March 2013.

The subsequent chapters contain a detailed analysis of Ad hoc Arbitration (Chapter 6), IP & IT Arbitra-
tion (Chapter 7), Construction Arbitration (Chapter 8), Investment Arbitration (Chapter 9) and Arbitrat-
ing Trust Disputes (Chapter 10). Chapter 11 in turn deals with the possibility of requesting a Revision of
Awards, and Chapter 12 addresses the prerequisites for Recognition and Enforcements of Awards.

Chapter 13 closes the treatise with a series of Special Topics on (i) Multi-Party Arbitrations; (ii) Con-
fidentiality of Arbitration; (iii) Interim Measures; (iv) Costs in International Arbitration; (v) Saving Costs
and Time in Arbitration; (vi) Parallel Proceedings and Lis Pendens; (vii) Rights and Duties of Arbitrators;
(viii) Selection and Appointment of Arbitrators; (ix) Interpreting and Supplementing the Applicable National
Law and the Terms of the Contract by General Contract Principles; (x) Multi-tiered and Hybrid Arbitration
Clauses — especially Med-Arb and Arb-Med Clauses; (xi) Choice of Law Clauses in Arbitration Agreements;
(xii) Damages for Breach of Arbitration Agreements; and (xiii) Penalty Clauses in Arbitration Agreements.

In closing, the editor wishes to thank all authors for their diligent and most appreciated co-operation,
especially with regard to the multiple amendments of the commentaries on the Swiss Rules, the ICC
Rules and the CAS Rules, which were all revised during the project and required great efforts.

Manuel Arroyo
Zurich, August 2013
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Answer to Notice of Arbitration

C. Application of Article 28(1) and (3) by Analogy in Case of Default in Relation to

Further Written Statements

D. Application of Article 28(3) by Analogy in Case of Default in Relation to Other

Evidence in case the 2004 Version of the Rules is Applicable
Article 29: Closure of Proceedings
L Purpose of the Provision
II. 2012 Revision
II.  Comparison with UNCITRAL Rules
IV.  Closure of Proceedings (paragraph 1)
A. Requirements
B. Effects
V.  Possibility to Reopen Proceedings (paragraph 2)
A. Requirements
B. Effects

Production of Information, Documents and Goods (paragraph 2)
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Article 30: Waiver of Rules
L Purpose of the Provision
II.  Commentary
A. Scope of Application
B. Requirements
1. Knowledge of Non-compliance (Deviation)
2. Failing Prompt Statement of Objection
3. Continuation with the Proceedings
C. Legal Consequence: Deemed Waiver

Section IV: The Award

Article 31: Decisions
I Purpose of the Provision
II.  Awards and Other Decisions
II.  Deliberations
A. Deliberation Procedure
B. Failure of an Arbitrator to Participate in the Deliberations
C. Resignation of an Arbitrator
D. Confidentiality of the Deliberations
IV.  Vote of the Arbitral Tribunal (paragraph 1)
A. Majority Decision
B. Decision by the Presiding Arbitrator
V.  Delegation of Power to Decide on “Questions Of Procedure” (paragraph 2)
Article 32: Form and Effect of the Award
L. Purpose of the Provision
II.  Types Of Awards (paragraph 1)
III. Decision on Costs (paragraph 1)
Form and Effect of the Award (paragraph 2)
Reasons (paragraph 3)
. Signature, Date and Place (paragraph 4)
VII. Publication and Communication of the Award (paragraphs 5-6)
Article 33: Applicable Law, Amiable Compositeur
L. Purpose of the Provision
Il.  General Remarks
III.  Choice of Law by the Parties (paragraph 1)
IV.  “Closest Connection” Test (paragraph 1)
V. Amiable Composition and Decision Ex Aequo et Bono (paragraph 2)
VI Terms of the Contract and Trade Usages (paragraph 3)
Article 34: Settlement or Other Grounds for Termination
L Purpose of the Provision
II.  Termination Due to Settlement (paragraph 1)
A. Award by Agreement
B. Order for Termination
C. Res Iudicata, Enforceability and Challenge
III. Termination Due to Other Reasons (paragraph 2
A. Other Reasons for Termination
B. Procedure
IV.  Formal Requirements (paragraph 3)
Article 35: Interpretation of the Award
L. Purpose of the Provision
II.  Request for Interpretation of the Award (paragraph 1)
A. Scope of Interpretation
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B. Procedure

Interpretation of the Award (paragraph 2)

Decision of the Arbitral Tribunal regarding Interpretation
Interpretation of the Award

Time-Limits

Costs

. Rejection of the Request for Interpretation

Relationship to Other Remedies

A. Relationship between Interpretation and Correction (Article 36)
B. Relationship between Interpretation and Action for Annulment

HOoO® P

Article 36: Correction of the Award

L
IL

IIL.

Iv.

V.

Purpose of the Provision

Request for Correction of the Award (paragraph 1)

A. Scope of Correction

B. Procedure

Correction of the Award Sua Sponte (paragraph 2)
Correction of the Award (paragraph 3)

A. Decision of the Arbitral Tribunal regarding Correction
B. Correction of the Award

C. Time-Limits

D. Costs

E. Rejection of the Request for Correction

Relation to Other Remedies

A. Relation between Correction and Interpretation (Article 35)
B. Relation between Correction and Action for Annulment

Article 37: Additional Award

L
IL

IIL

Iv.
V.

Purpose of the Provision

Request for Additional Award (paragraph 1)

A. Scope of Additional Award

B. Procedure

Additional Award (paragraph2)

A. Decision of the Arbitral Tribunal regarding an Additional Award

B. Time-Limits

C. Costs

Form of the Additional Award (paragraph 3)

Relationship to Other Remedies

A. Relationship between Additional Award and Interpretation (Article 35)
B. Relationship between Additional Award and Action for Annulment

Costs: Article 38

L
IL

III.

Iv.
V.

Purpose of the Provision
Determination of the Costs of Arbitration
Fees of the Arbitral Tribunal
Costs and Expenses of the Arbitral Tribunal
Parties’ Costs
A. Witness Expenses
B. Legal Costs

1. Costs for Legal Representation
Parties’ Internal Costs
Costs of Expert Witnesses
Pre-arbitral Legal Costs
Costs of Ancillary Court Proceedings
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VI. Registration Fee and Administrative Costs
VIL. Emergency Arbitrator
Article 39
I Purpose of the Provision
II.  Determination of the Fees and Expenses of the Arbitral Tribunal
III.  Allocation of Fees Among the Arbitrators
Article 40
L Purpose of the Provision
II.  Allocation of Arbitration Costs
A. In General: “Costs Follow the Event” Rule
B. Special Circumstances
III.  Allocation of Legal Costs
IV.  Orders for Termination/Awards by Consent
V. Approval by the Court
VI.  Costs of Interpretation, Correction or Completion of the Award
Article 41: Deposit of Costs
L Purpose of the Provision
II.  Request for Deposits

IIL.  Separate Deposits
IV.  Supplementary Deposits
V. Failure to Pay Deposits

A. General Consequences

B. Claim for Reimbursement against Defaulting Party
VI Accounting of the Deposits
VII. Security for Costs

Appendix B: Schedule of Costs (effective as of 1 June 2012)

Registration Fee and Deposits

Fees and Administrative Costs

Expenses

Administration of Deposits

Taxes and Charges Applicable to Fees

Scale of Arbitrator’s Fees and Administrative Costs
6.1. Sole Arbitrator

6.2. Three Arbitrators

I Purpose of the Appendix

II.  Registration Fee, Deposits and Emergency Relief (Section 1)
III. Amount in Dispute (Sections 2.4-2.7)

IV. Calculation of Fees (Sections 2.1,2.3,2.8,2.9, 6)
V.  Administrative Costs (Sections 2.2,2.3)

VI Expenses of the Arbitral Tribunal (Section 3)

VII. Administration of Deposits (Section 4)

VIIL Taxes and Charges on Fees (Section S)

Section V: Other Provisions

Article 42: Expedited Procedure
L. Purpose of the Provision
I.  Derogation from the Provision
III.  Content of the Provision
A. Scope of the Provision
B. Paragraph 1
1. Subparagraph a Rules 2004
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2. Subparagraph a Rules 2012
3. Subparagraph b
4.  Subparagraph ¢
S.  Subparagraph d

6. Subsectione
C. Paragraph2
Article 43: Emergency Relief
I Purpose of the Provision
II.  Concurrent Jurisdiction of State Courts
III.  Application for Emergency Relief (paragraph 1)
A. Flements and Content
B. Form and Payment
IV. Appointment of Emergency Arbitrator (paragraph 2)
A. Decision on Administration of Emergency Relief Proceedings
B. Referral of Application to Arbitral Tribunal
C. Appointment of Emergency Arbitrator and Transfer of File
D. Independence and Challenge of Emergency Arbitrator (paragraph 4)
V.  Time Limit for Submission of Notice of Arbitration (paragraph 3)
VI Proceedings
A. Seat of Emergency Relief Proceedings (paragraph S)
B. Conduct (paragraph 6)
1. General Framework
2.  Preliminary Orders
VIL. Decision
A. Time-limit (paragraph 7)
B. Nature, Form and Effect (paragraphs 8 and 10)
1. Nature, Form and Enforceability
2. Binding the Parties
3. Modification, Suspension and Termination (paragraph 8)
a.  Before the Emergency Arbitrator
b. Before the Arbitral Tribunal
4. Period of Effectiveness (paragraph 10)
C. Elements and Content
1. Jurisdiction and Applicability of Article 43
a. Jurisdictional Standard
b.  No Opting-out by the Parties
2. Decision on the Requested Urgent Measure(s)
a.  Urgency and Other Requirements
b. Type of Measures
D. Costs (paragraph9)
VIII. Exclusion from Acting as Arbitrator (paragraph 11)
IX. Retroactive Application of Emergency Relief Provisions
Article 44: Confidentiality
I Purpose of the Provision
II.  Commentary
A. General Remarks
B. The Duty of Confidentiality of the Parties, the Arbitrators, the Tribunal Appointed
Experts, the Arbitral Tribunal’ Secretary, the Members of the Board of Directors
of the Swiss Chambers’ Arbitration Institution, the Members of the Court and the
Secretariat, and the Staff of the Individual Chambers (Article 44(1) of the 2012
Swiss Rules)
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C. The Confidentiality of Deliberations (Article 44(2) of the 2012 Swiss Rules) and

the Publication of the Award (Article 44(3) of the 2012 Swiss Rules) 656

Article 45: Exclusion of Liability 657
L Purpose of the Provision 657
II.  Relationship between Parties and Arbitrators /Arbitral Institution 657
I  Commentary 658
A. Limitation of Liability (Article 45(1) of the 2012 Swiss Rules) 658

B. Reduction or Claim for Restitution of Arbitrators’ Fees 659

C. No Obligation to Make Statements; Testimony (Article 45(2) of the 2012 Swiss Rules) 660

CHAPTER 4 — THE ICC RULES OF ARBITRATION 661
PartI - Introduction 663
L. General Remarks on the ICC Rules of Arbitration 663
A. Scrutiny and Approval of Arbitral Awards 663
B. Other Functions of the ICC Court 664
C. Powers of the Secretary General 664
I.  Switzerland: The Country with the Largest Number of Arbitrators Acting in ICC
Arbitration and Most Frequently Chosen as the Seat of Arbitration 665
Part II - Commentary on the ICC Rules 666
Section I: Introductory Provisions 666
Article 1: International Court of Arbitration 666
I Purpose of the Provision 666
II.  Content of the Provision in Detail 666
A. TheICC Court (Article 1(1)) 667
B. The Role of the Court (Article 1(2)) 667
C. The Role of the President of the Court (Article 1(3)) 668
D. The Role of the Committees (Article 1(4)) 668
E. The Secretariat of the Court (Article 1(5)) 668
III.  Article 1 under the 1998 ICC Rules 669
Article 2: Definitions 670
L Purpose of the Provision 670
.  Definitions 670
A. Arbitral Tribunal 670
B. Claimant, Respondent, Party and Additional Party 670
C. Claim 671
D. Award 671
I Article 2 of the 1998 ICC Rules 671
Article 3: Written Notifications or Communications; Time Limits 673
L Purpose of the Provision 673
II.  Content of the Provision in Detail 673
A. Pleadings and Written Communications (Article 3(1)) 673
B. Form Requirements for Communications and Notifications (Article 3(2)) 674
C. Date of the Communication or Notification (Article 3(3)) 675
D. Periods of Time (Article 3(4)) 675
Section IT: Commencing the Arbitration 677
Article 4: Request for Arbitration 677

L Purpose of the Provision 677
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II.  Content of the Request for Arbitration
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Submission of the Request for Arbitration (Article 4(1))

Commencement of Proceedings (Article 4(2))

Information to be Included in the Request (Article 4(3))

Number of Copies and Advance Payment (Article 4(4))

Notification (Article 4(5))

Article 4(6) of the 1998 ICC Rules — Joinder (or Consolidation) of Requests

Article 5: Answer to the Request; Counterclaims
I Purpose of the Provision
II.  Content of the Answer to the Request

A.

B.

C.

G.
H.

Time Limits (Article 5(1)-(2))

Details of the Parties and Representation (Article S(1)(a)-(b))

Respondent’s Comments as to the Nature and Circumstances of the Dispute and
Relief Sought (Article $(1)(c)-(d))

Comments on Arbitrators and Nomination (Article 5(1)(e))

Comments on Place of Arbitration, Applicable Law and Language of Arbitration
(Article 5(1)(f))

Number of Copies and Notification (Article 5(3)-(4))

Counterclaims (Article 5(5))

Reply to Counterclaims (Article 5(6))

Article 6: Effect of the Arbitration Agreement
L Purpose of the Provision
I.  Content of the Provision in Detail

A.

B.

Which Version of the Rules Applies (Article 6(1))
Administration by the ICC Court (Article 6(2))

C. Jurisdiction (Article 6(3))

—

1. Referral to the Court by the Secretary General

2. Existence and Validity of the Agreement to Arbitrate

Prima Facie Test of the ICC Court (Article 6(4))

1. Prima Facie Test for Multi-party Arbitration (Article 6(4)(i))

2. Prima Facie Test for Multiple Arbitration Agreements (Article 6(4)(ii))
Consequence of an Affirmative Decision by the Court (Article 6(5))
Consequence of a Negative Decision by the ICC Court with regard to Multiple
Parties (Article 6(6))

. Consequence of a Negative Decision by the ICC Court with regard to Multiple

Claims (Article 6(7))

. Default (Article 6(8))

Principle of Autonomy of the Arbitration Agreement and Competence-
Competence (Article 6(9))

III.  Article 6 under the 1998 ICC Rules

A.

B.

C.

'The Prima Facie Test
Consequence of a Negative Decision by the ICC Court
Consequence of an Affirmative Decision by the ICC Court

Section III: Multiple Parties, Multiple Contracts and Consolidation

Introduction to Articles 7-10 ICC Rules
L Purpose of the Provisions
I Joint Requirements of Multi-party and Multi-contract Arbitrations

A.

B.

C.

Reference to Article 6(3)-6(7)

Decision of the Secretary General whether to Refer Matter to the Court (Article 6(3))
Prima Facie Test of the Court

1. Article 6(4)(i) Test
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2. Article 6(4)(ii) Test
3. Examples
D. Decision of the Arbitral Tribunal (Article 6(5)) and Effects of Negative Court Decision
Article 7: Joinder of Additional Parties
L Purpose of the Provision
II.  Requirements of a Joinder and Procedural Issues (paragraph 1)
A. Basic Requirements (Reference to Articles 6(3)-6(7) and 9)
1. Prima Facie Assessment of the Court
2. Parties Entitled to Raise Objections
B. Additional Requirement after Confirmation or Appointment of an Arbitrator
C. Do the Rules Leave Room for Joinder upon the Initiative of a Third Party
(Intervention)?
D. Procedural Issues
1. Submission of a Request for Joinder with the Secretariat
2. Fixing of a Time Limit
III. Content of the Request for Joinder (paragraph 2)
IV. Number of Copies, Payment of Filing Fee, Notification (paragraph 3)
V. Answer to the Request for Joinder (paragraph 4)
VI.  Other Issues
Article 8: Claims between Multiple Parties
L. Purpose of the Provision
II.  Requirements for Claims Between Multiple Parties (paragraph 1)
A. Admissible Claims
B. Reference to Articles 6(3)-6(7) and 9
C. Existence of an Arbitration Agreement
III.  Necessary Information in the Request (paragraph 2)
IV.  Procedure (paragraph 3)
V. OtherIssues
Article 9: Multiple Contracts
L. Purpose of the Provision
I.  Claims Arising under Multiple Contacts
A. Groups of Contracts
B. Chains of Contracts
Article 10: Consolidation of Arbitrations
L Purpose of the Provision
II.  Basic Requirements (first paragraph)
III.  Other Circumstances (second paragraph)
A. Status and Particulars of the Constitution Process
B. Status of the Proceedings
IV.  Consolidation into the First Arbitration (third paragraph)

Section IV: The Arbitral Tribunal

Article 11: General Provisions
L. Purpose of the Provision
I.  General Requirement of Independence and Impartiality of the Arbitrator (Article 11(1))
A. Parties’ Right to an Independent and Impartial Tribunal
B. Requirement of Impartiality
C. Standard of Independence
III. Dutyto Disclose (Article 11(2)-(3))
A. (Un)qualified Statement of Independence and Impartiality
B. Extent of Duty to Disclose
C. Parties’ Right to Comment on Disclosure
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D. Parties’ Obligation to Make Its Own Enquiries
E. Violation of Duty of Disclosure
IV.  Decisions of the ICC Court as to the Appointment, Confirmation, Challenge or
Replacement of an Arbitrator (Article 11(4))
A. “Final” Decision of the ICC Court
B. Non-communication of Reasons by the ICC Court
C. Recourse against the ICC Court’s Decision before Swiss State Courts
V. Obligation of the Arbitrators to Complete their Mission in Accordance with the ICC
Rules (Article 11(5))
VI The Parties’ Right to Derogate from the ICC Rules on the Constitution of the Arbitral
Tribunal (Article 11(6))
Article 12: Constitution of the Arbitral Tribunal
I Purpose of the Provision
I.  Number of Arbitrators (Article 12(1)-(2))
A. Party Autonomy regarding the Number of Arbitrators
B. Agreements regarding the Number of Arbitrators under Swiss Law
C. Default Rule Failing Agreement by the Parties (Article 12(2))
III.  Sole Arbitrator (Article 12(3))
IV. Three Arbitrators (Article 12(4)-(5))
A. Nomination of Co-arbitrators by the Parties
B. Selection of the President
V.  Appointment of the Tribunal in a Multiple Party Scenario (Article 12(6)-(8))
A. Introductory Remarks
B. Joint Nomination of a Co-arbitrator by Multiple Parties (Article 12(6))
C. Failure to Jointly Nominate a Co-arbitrator (Article 12(8))
1. The Scope of Equality in Joint Nomination of Co-arbitrators
2. 'The Discretion of the ICC Court
VI. Appointment of the Tribunal in the Case of Joinder of an Additional Party (Article
12(7)-(8))
VII. Failure to Nominate an Arbitrator within the Specific Time Limits
Article 13: Appointment and Confirmation of the Arbitrators
L. Purpose of the Provision
II.  Appointment and Confirmation of the Arbitrators: General Rule (Article 13(1))
A. “Appointment” and “Confirmation”
B. Requirements for the “Appointment” or “Confirmation”
1. Ability to Conduct the Proceedings under the Rules
2. Availability of the Arbitrator
3. Arbitrator’s Residence and Nationality
III.  Confirmation of Arbitrators by the Secretary General or the Court (Article 13(2))
IV. Appointment of Arbitrators by the ICC Court upon Proposal by an ICC National
Committee (Article 13(3))
V.  Direct Appointment of the Arbitrators by the ICC Court without Recourse to an ICC
National Committee (Article 13(3)-(4))
VI. Nationalities and Residence of Arbitrators (Article 13(5))
Article 14: Challenge of Arbitrators
I Purpose of the Provision
II.  Admissibility of the Challenge (Article 14(2))
III.  Grounds for Challenge (Article 14(1))
A. Lack of Independence and Impartiality
1. Prior Relationship with a Party’s Counsel
2.  Prior Relationship with a Party
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3. Arbitrator’s Conduct during Proceedings
4. Other Grounds Related to Independence
B. The Meaning of the Term “Otherwise” as a Ground for Challenge
C. The Likelihood of Success of a Party’s Challenge
IV.  Procedure for Submitting a Challenge (Article 14(3))
Article 15: Replacement of Arbitrators
I Purpose of the Provision
II.  Grounds for Replacement (Article 15(1))
A. Revocation by Agreement
B. Resignation
III. Replacement at the ICC Court’s Initiative (Article 15(2)-(3))
IV.  Appointing or Confirming a New Arbitrator and Reconstitution of the Tribunal
(Article 15(4))
V.  Truncated Tribunals (Article 15(5))
Section V: The Arbitral Proceedings

Article 16: Transmission of the File to the Arbitral Tribunal
L Purpose of the Provision
II.  First Condition: Constitution of the Arbitral Tribunal
NI Second Condition: Payment of the Advance on Costs
IV. Documents Transmitted to the Arbitral Tribunal
Article 17: Proof of Authority
I Purpose of the Provision
II.  Application of the Provision
Article 18: Place of the Arbitration
I Purpose of the Provision
Il The Parties’ Agreement on the Place of Arbitration
III.  ICC Court Fixing the Place of Arbitration
IV.  Change of the Place of Arbitration
V. Place of Hearings and Meetings
VI.  Place of Arbitral Tribunal’s Deliberations
Article 19: Rules Governing the Proceedings
I Purpose of the Provision
IL.  Rules Agreed by the Parties
II.  Procedural Rules Set by the Arbitral Tribunal
Article 20: Language of the Arbitration
L. Purpose of the Provision
I.  Agreement by the Parties
II. Determination by the Arbitral Tribunal
IV. Related Issues to be Agreed by the Parties or Determined by the Arbitral Tribunal
V. Language Used for Correspondence with the Secretariat
Article 21: Applicable Rules of Law
L Purpose of the Provision
I.  Derogation from the Provision
III. Content of the Provision
A. Scope of the Provision
B. Paragraph 1
C. Paragraph2
D. Paragraph3
Article 22: Conduct of the Arbitration
I Purpose of the Provision
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II.  Commentary

. Article 22(1): Expeditious and Cost-Effective Proceedings
Article 22(2): Effective Case Management

. Article 22(3): Confidentiality
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. Article 22(5): Compliance with Orders of the Arbitral Tribunal

II.  Conclusion

Article 23: Terms of Reference

I Purpose of the Provision

II.  Preparation of the Terms of Reference

III.  Content

. Article 23(1)(a) and (b) ICC Rules

Article 23(1)(c) ICC Rules
. Article 23(1)(d) ICC Rules
. Article 23(1)(e) ICC Rules
Article 23(1)(f) ICC Rules

. Article 23(1)(g) ICC Rules

Entry into Effect and Legal Effect of the Terms of Reference

Default by a Party

Limits to Bringing New Claims: Article 23(4) ICC Rules

A. Background

B. Admission of New Claims
1. Notion ofa “New” Claim
2. Elements to be Considered when Deciding on Admission of New Claims
3. Making the Decision on the Admission of New Claims

C. Conclusion

Article 24: Case Management Conference and Procedural Timetable

I Purpose of the Provision

II.  Mandatory Case Management Conference at the Beginning of the Arbitration

(paragraph 1)

III.  Procedural Timetable (paragraph2)

IV. Duty to Ensure Continued Effective Case Management (paragraph 3)

V. Conducting of Case Management Conference (paragraph 4)
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Appendix IV: Case Management Techniques

I Purpose of Appendix IV
II.  Content of Appendix IV
A. Introduction
B. Examples of Case Management Techniques (Appendix IV (a)-(h))
1. Bifurcation
Party Agreement on Non-controversial Issues
“Documents Only” Proceedings
Production of Documentary Evidence
Limitations to Submissions and (Expert) Witness Evidence
Telephone or Video Conferencing
Pre-hearing Conference
8. Settlement of Disputes
Article 25: Establishing the Facts of the Case
L. Purpose of the Provision
II.  Commentary, including Application of Article 25 in Switzerland
A. Article 25(1): Establishing the Facts of the Case “By All Appropriate Means”
B. Article 25(2): Written Submissions and In-Person Hearings

NN AR

. Article 22(4): The Parties’ Rights to be Heard and to Fair and Impartial Treatment
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C. Article 25(3): Hearing Witnesses and Party Experts

D. Article 25(4): Experts Appointed by the Arbitral Tribunal

E. Article 25(5): Additional Evidence by Order of the Arbitral Tribunal
E Article 25(6): Deciding Cases on the Documents

Conclusion

Article 26: Hearings

L
IL

IIL.

Purpose of the Provision
Detailed Commentary
A. Article 26(1): Arbitral Tribunal to Set and Provide Notice of Hearings
B. Article 26(2): Default Proceedings
C. Article 26(3): Arbitral Tribunal Control of the Hearing
1. The Conduct of the Hearing
2. Persons Present at the Hearing
D. Article 26(4): Parties’ Right to be Present
ICC Hearings in Switzerland

Article 27: Closing of the Proceedings and Date for Submission of Draft Awards

I
IL

IIL.

Purpose of the Provision
Derogation from the Provision
Content of the Provision in Detail
A. Scope of the Provision

B. Article27(a)

C. Article 27(b)

Article 28: Conservatory and Interim Measures

L
IL

IIL

Purpose of the Provision

Power of the Arbitral Tribunal to Order Interim and Conservatory Measures (paragraph 1)
A. The Arbitral Tribunal Has Broad Powers

B. Provision of Security

C. Form of the Arbitral Tribunal’s Decision

Applications to Judicial Authorities (paragraph 2)

Article 29: Emergency Arbitrator

L
IL

IIL.

Purpose of the Provision
Structure and Definitions
A. Structure
B. Definitions
Opt-out Principle — Emergency Arbitrator Provisions Apply Automatically
A. The Principle
B. The Prerequisites for the Emergency Arbitrator Provisions to Apply
1. Introduction
Parties Named in the Application Are Signatories to the Arbitration Agreement
or Successors thereto (Article 29(5))
3. Arbitration Agreement Concluded on or after 1 January 2012 (Article 29(6)(a))
No Opt-out (Article 29(6) (b))
5. No Agreement to other Pre-arbitral Procedure Providing for Conservatory,
Interim or Similar Measures (Article 29(6)(c))
6. File not Transmitted to the Arbitral Tribunal (Article 29(1))
The Prerequisites for Granting Emergency Measures
A. The Special “Urgency” Prerequisite of Article 29(1)
B. Other Prerequisites
The Emergency Arbitrator’s Decision
A. Form (Article 29(2))
B. Content
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C. Effects and Legal Nature
D. Reconsideration and Recourse
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2. Enforceability
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VIL Interplay Emergency Arbitrator — State Courts (Article 29(7))

Appendix V: Emergency Arbitrator Rules

Article 1: Application for Emergency Measures

I Purpose of Appendix V

II.  The Application for Emergency Measures (Article 1(1)-(4))

NI  The President’s Preliminary Assessment and Notification of the Application to the
Responding Party pursuant to Article 1(S)

IV. Requirement to Submit a Request for Arbitration (Article 1(6))

Article 2: Appointment of the Emergency Arbitrator; Transmission of the File

L. Purpose of the Provision

1. Appointment of the Emergency Arbitrator

III.  Notification of Appointment and Transmission of the File to the Emergency Arbitrator

IV.  Independence, Impartiality and Availability of the Emergency Arbitrator

V. The Role of the Emergency Arbitrator in Subsequent Arbitral Proceedings
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Il Challenge of an Emergency Arbitrator

Article 4: Place of Emergency Arbitrator Proceedings

I Purpose of the Provision

I Place of Emergency Arbitrator Proceedings
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Article 5: Proceedings

L Purpose of the Provision
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L Purpose of the Provision

II.  Form of the Order (Article 6(1) and (3))

III.  Time Limit for Rendering the Order (Article 6(4))
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VIL.  Conditions, Including Security (Article 6(7))
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Article 7: Costs of the Emergency Arbitrator Proceedings
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III.  Fixing and Allocation of Costs (Article 7(3)-(4))

IV.  Reimbursement of Costs

Article 8: General Rule
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II.  Competences (Article 8(1)-(2))

III.  Conduct of the Emergency Arbitrator Procedure
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