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12 Making Construction Projects 

1.1	 What are the standard types of construction contract 
in your jurisdiction? Do you have: (i) any contracts which 
place both design and construction obligations upon 
contractors; (ii) any forms of design-only contract; 
and/or (iii) any arrangement known as management 
contracting, with one main managing contractor and 
with the construction work done by a series of package 
contractors? (NB For ease of reference throughout 
the chapter, we refer to “construction contracts” as an 
abbreviation for construction and engineering contracts.)

Swiss statutory law contains many general and specific contrac-
tual rules, regulating specific types of contract, including those 
for construction.  Freedom of contract is, however, a prevailing 
principle in Swiss contract law, under which priority to the 
parties’ intentions is, furthermore, often provided.  Generally, 
parties are free to deviate from statutory law by altering provi-
sions or adding new ones.

In practice, one observes, therefore, various types and config-
urations of contractual arrangements for construction projects, 
depending on their complexity.  Three types may be distinguished:
(i)	 A total contract, stipulating that the contractor both 

designs and executes the project.  This type of contract is 
commonly applied in complex projects.  The contractor 
may design the project in coordination with architects and 
other planners, yet executes it like a general contractor.

(ii)	 A general contract in which project design and project 
construction are separated: an architect is hired for the 
design; a general contractor, or various specialised contrac-
tors, for the performance of work.

(iii)	 A management contract, being a declination of the total 
and general contractor’s contract, stipulating that a manage-
ment contractor manages the different contractors at the 
same worksite.

1.2	 How prevalent is collaborative contracting (e.g. 
alliance contracting and partnering) in your jurisdiction? 
To the extent applicable, what forms of collaborative 
contracts are commonly used?

To date, collaborative contracting is a concept that is not 
commonly used in Switzerland, at least not under this term.

1.3	 What industry standard forms of construction 
contract are most commonly used in your jurisdiction?

In Switzerland, several standard forms are used at different levels.  

It should be noted that parties must expressly include these regula-
tions in contracts in order for them to be applicable.  As mentioned, 
it is not uncommon for parties to amend regulations to cater for 
specific project needs and/or to balance out provisions.

The Swiss Society of Engineers and Architects (SIA) issues 
standard terms that are widely used in Swiss construction and 
design contracts.  It should be noted that different rules apply to 
different types of work.  SIA 118, for instance, applies to construc-
tion contracts, whereas SIA 102 and 103 are used for contracts 
with architects and construction engineers respectively.  For public 
procurement contracts, the Co-ordination Conference of the 
Responsible Federal and Cantonal Clients and Owners (KBOB) 
issues a standard form for general and total contractor agreements.  
These standards are increasingly applied to private projects too.  
For international agreements, the International Federation of 
Consulting Engineers (FIDIC) issues various sets of conditions, 
which are considered the most common standard forms.

1.4	 Are there any standard forms of construction 
contract that are used on projects involving public works?

In Switzerland, apart from the standard forms mentioned in 
question 1.3 above, no specific forms of construction contracts 
are used for projects involving public works.  A construction 
contract between an employer and a contractor will be governed 
by the rules of private law, despite its public nature.  The public 
nature of work does matter, however, in the process of choosing 
a contractor: for public works, a public body will have to comply 
with public procurement rules.  Under Swiss law, a public 
procurement occurs when a public body or a company subject 
to public procurement law concludes a contract with a private 
tenderer concerning the acquisition of supplies, services or build-
ings, by means of financing.  This law provides a procedure for 
awarding tenders transparently.

If a construction project requires that a public-private partner-
ship (PPP) be set up, i.e. when private actors seek public funds 
or material and technical assistance of public authorities in order 
to implement a project, the contract between private actors and 
public bodies is governed by private law: PPP partners pool their 
resources and jointly assume responsibility for the execution of 
the relevant task concerned and its risks.  PPP contracts usually 
entail the following elements:
■	 performance of a public task;
■	 at least one public and one private partner;
■	 joint responsibility;
■	 pooling of resources;
■	 risk allocation between partners; and
■	 long-term (usually over the entire project life cycle) and 

process-oriented collaboration.
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(SUVA) or approved collective accident insurance institutions.  
The premiums for occupational accident insurance are borne by 
the contractor; premiums for non-occupational insurance are 
borne by his employees.  Contractors do not take responsibility 
for health insurance for their employees.  Employees must take 
out their own health insurance.  Such insurance is also mandatory.

1.8	 Are there any statutory requirements in relation to 
construction contracts in terms of: (a) labour (i.e. the 
legal status of those working on site as employees or 
as self-employed sub-contractors); (b) tax (payment of 
income tax of employees); and/or (c) health and safety?

There are various norms of labour and public law in Switzerland 
aimed at protecting workers, assuring payment of income tax 
and preserving employees’ health and safety.

Construction sites are regularly inspected by authorities, 
notably to prevent undeclared work.  If regulations are breached, 
authorities can stop the construction work and impose admin-
istrative fines.  It should be noted that constructors may be held 
liable for violations by their sub-contractors.

Concerning labour law, the employer must comply with 
general principles, such as those of non-discrimination and 
equal treatment.  In practice, it is common for collective labour 
schemes to set minimum standards for workers that must be 
followed by the employer.  There are also mandatory declara-
tions that must be made in the context of public procurements.  
In case of non-compliance, the contractor might be black-
listed.  Further, the standard anti-corruption and bribery regu-
lations of the Swiss Criminal Code apply.  The Federal Act on 
Public Procurement, which has undergone a complete revision 
that became effective in 2021, allows the employer to exclude 
a tenderer who has violated anti-corruption provisions.  Such 
violations furthermore constitute admissible grounds to appeal 
against an award decision.  However, no dedicated set of rules 
applies specifically to the (private) construction sector.

There are specific regulations that apply to certain foreign 
workers in Switzerland in terms of both labour and taxes, for 
example requiring the employer to pay employees’ tax (with-
drawal tax).

In terms of health and safety, at a Swiss federal level, labour law 
as well as administrative and environmental laws set numerous 
regulations regarding the protection of workers (equipment, 
working hours, etc.) and the use, elimination and/or storage on 
the worksite of toxic materials, asbestos, polychlorinated biphe-
nyls (PCBs), leaded paint, chemicals, etc.  Specific local regula-
tions should also be considered.  For older buildings (notably those 
built before 1990), building permits are subject to an asbestos anal-
ysis and, in some Cantons, to a PCB/leaded paint analysis.  If a 
building contains asbestos (or PCBs/leaded paints), the contractor 
must comply with special requirements for workers (duty to report, 
paper trail, special equipment containment to be used by workers, 
etc.).  Furthermore, materials considered hazardous must impera-
tively be eliminated in authorised waste disposal areas.

As of January 2020, the limitation period for compensation 
claims in case of illness or injury due to a breach of health and 
safety regulations has been extended from one year to three years.  
The dies a quo of the limitation period corresponds to the day on 
which the injured party became aware of damage and of the person 
liable for compensation.  With respect to the absolute limitation 
period, claims for damages or satisfaction in cases of illness or 
injury are now time-barred after a period of 20 (instead of 10) years 
from the day on which the harmful conduct occurred or ceased.

As of January 2022, construction work must be planned in such a 
way that the risk of occupational injury, illness or damage to health 
is as low as possible.  According to the new Construction Work 

A construction contract with a contractor will, like any const
ruction contract, be governed by private law.

1.5	 What (if any) legal requirements are there to 
create a legally binding contract (e.g. in common law 
jurisdictions, offer, acceptance, consideration and 
intention to create legal relations are usually required)? 
Are there any mandatory law requirements which need to 
be reflected in a construction contract (e.g. provision for 
adjudication or any need for the contract to be evidenced 
in writing)?

Like any contract under Swiss law, the conclusion of a construc-
tion contract involves the exchange of an offer and the resultant 
acceptance of the contracting parties.  Expressions of will must 
encompass the essentialia negotii of a construction contract, which 
include work to be carried out and its price (article 363 of the 
Swiss Code of Obligations (CO)).  However, due to the broad 
formulation of article 374 CO, parties do not necessarily have to 
agree on a fixed price or its calculating formula.  Furthermore, 
there are no special conditions regarding the form of a contract.  
Most construction contracts, however, are concluded in writing 
for clarity and evidentiary purposes.

1.6	 In your jurisdiction please identify whether there 
is a concept of what is known as a “letter of intent”, in 
which an employer can give either a legally binding or 
non-legally binding indication of willingness either to 
enter into a contract later or to commit itself to meet 
certain costs to be incurred by the contractor whether or 
not a full contract is ever concluded.

Under Swiss law, a “letter of intent” has in principle no binding 
effects, unless unequivocally specified by parties and provided 
that it contains all the essentialia negotii.  However, a letter of 
intent requires each party to negotiate in good faith.  A breach of 
this pre-contractual obligation may trigger liability for damages, 
even if no contract has been concluded (culpa in contrahendo).

1.7	 Are there any statutory or standard types 
of insurance which it would be commonplace or 
compulsory to have in place when carrying out 
construction work? For example, is there employer’s 
liability insurance for contractors in respect of death 
and personal injury, or is there a requirement for the 
contractor to have contractors’ all-risk insurance?

Construction work requires many types of insurance.  In most 
Cantons, it is compulsory to take out insurance covering fire and 
elementary damages during construction works.

Principally, contractors must hold civil liability insurance, 
which covers property damage and personal injury (including 
death), minimum coverage for which is often defined in the 
contract.  The employer must also have civil liability insurance.  
At the end of the construction work, he is usually responsible 
for taking out the required insurance coverage for the building 
itself.  Furthermore, it is common to take out “construction 
work” insurance to cover potential damages to the work itself, 
the premiums for which are often shared equally between the 
customer and the contractor.

Usually, material, tools and machinery on the worksite are 
also insured by their respective owners.

From a labour law perspective, contractors have to insure their 
employees against accident.  Contributions to accident insur-
ance must be paid either to the Swiss Accident Insurance Agency 
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predominantly for large-scale construction works.  The contractor 
usually must provide the employer with a performance guarantee 
securing its performance obligations under a contract.  The perfor-
mance guarantee is usually valid until a few months after the final 
acceptance of the work performed by the contractor.  Yet, it is not 
commonly used for smaller projects.  Upon achievement, a guar-
antee related to defects of the construction must be provided.

Both the performance guarantee and the defects warranty are 
generally secured by a bank guarantee or a security bond.  If so, 
the guarantor’s bank undertakes to pay to the party benefiting 
from the guarantee, upon its first demand, any amount up to 
a defined maximum.  Such guarantee is irrevocable, uncondi-
tional and may be exercised if certain obligations are not prop-
erly fulfilled.  The security for liability for defects can also be a 
retention on progress payments to secure the performance of a 
contract after the acceptance of work, namely with respect to the 
employer’s warranty rights.  If a retention is agreed, it is usually 
set at 10% of work costs.

A guarantor can seek interim measures (relief ) against a guar-
antee’s calling.  However, in an interim measure litigation, the 
guarantor must demonstrate (with readily available evidence) that 
the calling of the guarantee constitutes a clear abuse of rights by 
the creditor.  Courts tend to approach such appeals restrictively 
as bonds/guarantees are of an abstract nature and do, like banks, 
usually apply the principle “pay first, litigate after”.

Finally, the security must usually be valid for as long as the 
employer’s warranty rights exist.  The exposure can be limited 
either with a time period within which performance can be 
improved and reassessed, or by requesting back-to-back warranty 
guarantees to be provided by subcontractors.

1.12	 Is it permissible/common for there to be company 
guarantees provided to guarantee the performance of 
subsidiary companies? Are there any restrictions on the 
nature of such guarantees? 

Downstream guarantees are, indeed, allowed (as an obligation 
of the subsidiaries of the guarantor), although not commonly 
used in construction projects.  The CO provides a few guarantee 
forms that are admissible.

1.13	 Is it possible and/or usual for contractors to have 
retention of title rights in relation to goods and supplies 
used in the works? Is it permissible for contractors to 
claim that, until they have been paid, they retain title and 
the right to remove goods and materials supplied from 
the site?

Swiss law does not provide such a right.  It would be consid-
ered a strong violation of its property rights.  Nevertheless, any 
contractor that supplied labour and/or materials for construc-
tion work, demolition work or other similar work, may register 
a legal mortgage on the property.  This right is granted to all 
contractors, even if they are not in a direct contractual relation-
ship with the employer or property owner.

Legal mortgages are one of the most efficient methods for 
contractors to secure payment claims and, thus, are broadly used 
in practice: their provisional registration can be obtained easily 
from a judge, quickly and at low cost, through a “summary judi-
cial procedure”.

Regulation, the respective measures must now be documented in 
writing in a safety and health protection plan and included in the 
contractor agreement.

1.9	 Are there any codes, regulations and/or other 
statutory requirements in relation to building and fire 
safety which apply to construction contracts?

For construction work, Switzerland applies a complex system 
with various regulations and norms, which are issued either by 
public authorities or by professional associations.

In the Swiss federal system, Swiss Cantons and, to a lesser 
extent, their municipalities, are responsible for issuing building 
safety standards concerning buildings located in their territory.  
The federal government can only set safety standards for construc-
tion works of a federal nature such as cable cars, highways or rail-
ways.  Cantons and municipalities prescribe merely that buildings 
must be constructed “safely”.  Yet, few concrete requirements are 
provided.  Therefore, private associations such as the SIA regu-
larly issue guidelines containing safety standards.  These guide-
lines are often adopted by cantonal legislation and by parties in 
their construction contracts.

The Cantons are also responsible for setting fire safety stand-
ards.  It is, thus, necessary to refer to cantonal public law to find 
out what technical elements must be considered for fire protection.

The responsibility for meeting standards lies with the building 
owner.  If a construction is not compliant with standards, the 
owner is responsible towards the authorities and may be fined 
as well as ordered to make the building compliant.  The owner, 
then, can take civil action against the contractor if the latter has 
not respected contract and construction standards.

1.10	 Is the employer legally permitted to retain part of 
the purchase price for the works as a retention to be 
released either in whole or in part when: (a) the works are 
substantially complete; and/or (b) any agreed defects 
liability period is complete?

Although not a legal requirement, contractors often take out – 
and the employer will often request – a security for liability for 
defects covering claims of the employer for defects that appear 
during the warranty period.  It can either be a bank or insurance 
guarantee (abstract, irrevocable, payment on first demand without 
any further justification) or a retention on progress payments to 
secure the performance of the contract after the acceptance of 
the work, namely with respect to the employer’s warranty rights.

Retention of part of the purchase price (usually 5–10% of the 
cost of the work) is therefore common in construction projects, 
whether contractually agreed or further to applicable standards.  
It either comes in addition to, or instead of, a performance bond 
(see question 1.11 below).

1.11	 Is it permissible/common for there to be 
performance bonds (provided by banks and others) to 
guarantee the contractor’s performance?  Are there any 
restrictions on the nature of such bonds? Are there any 
grounds on which a call on such bonds may be restrained 
(e.g. by interim injunction); and, if so, how often is such 
relief generally granted in your jurisdiction? Would such 
bonds typically provide for payment on demand (without 
pre-condition) or only upon default of the contractor? 

It is common for the contractor to be required to provide a perfor-
mance bond, which subordinates the achievement of works, 
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Liquidated delay damages provisions are common in large-
scale construction projects but are often difficult to enforce, 
since according to Swiss law or to relevant applicable regula-
tions (SIA 118), many circumstances allow for an extension of 
contractually agreed deadlines.

32 Common Issues on Construction 
Contracts

3.1	 Is the employer entitled to vary the works to be 
performed under the contract? Is there any limit on that 
right?

Generally, parties to a construction agreement are free to modify 
their contractual terms, including works, if they agree on a modi-
fication and respect the mandatory nature/scope of a contract.  
Regarding the works description, construction contracts usually 
contain a “change order” clause that entitles the employer to seek 
variations to works during its execution.  If so, parties must agree 
(generally in writing) on its scope and its consequences on the 
price and delivery date.

3.2	 Can work be omitted from the contract? If it is 
omitted, can the employer carry out the omitted work 
himself or procure a third party to perform it?

If the contractor has omitted the work due to lack of diligence, 
the employer will first have to warn the contractor and seek 
remediation upon the delivery of works.  If the contractor does 
not remedy works within an agreed and reasonable time, the 
employer can ask a third party to perform them instead of the 
contractor at the latter’s risk and costs.

However, where at the time of the delivery of the work, it is 
so defective or deviates from the contractual terms to such an 
extent that the employer has no use for it or cannot equitably 
be expected to accept it, he may refuse acceptance and, if the 
contractor is at fault, seek damages.  In the case of minor defects 
in the work or only slight deviations from the contractual terms, 
as well as in the event of work carried out on his land or prop-
erty which by its nature cannot be removed without dispropor-
tionate detriment to the contractor, the employer may reduce 
the price in proportion to the decrease in its value or require 
the contractor to rectify the work at his own expense and to pay 
damages if he was at fault, provided such rectification is possible 
without excessive cost to the contractor (article 368 CO).

3.3	 Are there terms which will/can be implied into 
a construction contract (e.g. a fitness for purpose 
obligation, or duty to act in good faith)?

Switzerland has a civil law legal system.  The common law 
concept of “implied terms” does not exist under Swiss law, which 
rather contains mandatory and non-mandatory statutory provi-
sions that are to be applied if parties have not regulated certain 
issues in their contract.  For construction contracts, statutory 
provisions are stated in article 363 CO, whilst relevant provi-
sions for engineering contracts can be found either in article 363 
CO or article 394 CO, depending on its qualification.  In addi-
tion, parties will frequently refer to corresponding SIA regula-
tions, which set industry standards and state of the art.

22 Supervising Construction Contracts

2.1	 Is it common for construction contracts to be 
supervised on behalf of the employer by a third party 
(e.g. an engineer)? Does any such third party have a 
duty to act impartially between the contractor and the 
employer? If so, what is the nature of such duty (e.g. is 
it absolute or qualified)? What (if any) recourse does a 
party to a construction contract have in the event that 
the third party breaches such duty? 

The larger the construction project, the more common it is for 
the employer to appoint a third party (usually an architect) as 
project manager, whose task is to assist it with respect to the 
construction works, to follow and supervise the progress of the 
work, to represent the employer towards the contractor(s) and 
other parties involved (architect, engineers) and to check works 
and invoices on his behalf.  The consultant has a duty of loyalty 
to the employer and a duty of care towards him only.

The agreement concluded between the employer and the 
consultant is usually qualified as an agency contract (mandate) 
within the meaning of articles 394 to 406 CO.  This typically 
implies that the consultant only has an obligation of means and 
not of result.

2.2	 Are employers free to provide in the contract that 
they will pay the contractor when they, the employer, have 
themselves been paid; i.e. can the employer include in 
the contract what is known as a “pay when paid” clause?

Although not frequently used in Swiss construction contracts, 
parties are free to agree on “paid if paid” or “paid when paid” 
provisions.  According to Swiss law, however, payment for 
construction work is due upon completion or delivery, unless 
otherwise agreed between parties.  If parties agreed on a delivery 
in parts and a payment by instalments, the amount due for each 
phase is payable upon delivery of the partial work agreed.

In addition, the right of subcontractors to register a legal mort-
gage is mandatory and may not be validly waived with subcon-
tractor agreements.

2.3	 Are the parties free to agree in advance a fixed 
sum (known as liquidated damages) which will be 
paid by the contractor to the employer in the event of 
particular breaches, e.g. liquidated damages for late 
completion? If such arrangements are permitted, are 
there any restrictions on what can be agreed? E.g. does 
the sum to be paid have to be a genuine pre-estimate 
of loss, or can the contractor be bound to pay a sum 
which is wholly unrelated to the amount of financial loss 
likely to be suffered by the employer? Will the courts 
in your jurisdiction ever look to revise an agreed rate of 
liquidated damages; and, if so, in what circumstances?

Liquidated damages are not explicitly regulated by Swiss law but 
are, nevertheless, allowed.  These are treated in the same way as 
contractual penalties.  Contrary to contractual penalties, intended 
to penalise, liquidated damages rather aim to compensate an antic-
ipated damage.  To assess whether parties agreed upon liquidated 
damages or a contractual penalty, their true intention prevails 
over the potentially incorrect designation used in an agreement.

If liquidated damages exceed actual damage incurred, they are 
subject to the same judicial review and possible reduction that 
applies to the contractual penalty (article 163 para. 3 CO).
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3.7	 Which party usually bears the risk of unforeseen 
ground conditions under construction contracts in your 
jurisdiction?

Usually, the employer bears this risk.  The contractor is often 
not willing to accept it, as it may have a significant impact on the 
deadlines, price and quality of works.

3.8	 Which party usually bears the risk of a change 
in law affecting the completion of the works under 
construction contracts in your jurisdiction?

Swiss law does not cover this issue.  In practice, a construc-
tion agreement provides that the contractor will perform the 
works based on current legal provisions at the time of its conclu-
sion.  Therefore, any change of law that might impact important 
aspects of the agreement, such as the price, deadlines and quality 
of works, would trigger a mutual modification of the contract.  
The employer will usually bear associated risks and costs.

Given the freedom of contract principle, parties may agree 
that this burden shall be borne either by the employer or the 
contractor, or to have it shared between them.

3.9	 Which party usually owns the intellectual property 
in relation to the design and operation of the property?

The architect primarily owns the full intellectual property 
rights in relation to the design he drew and can assign them to 
the contractor or the property owner.  However, only patrimo-
nial intellectual property rights are transmissible, whereas moral 
rights, such as copyright in works, are not.

3.10	 Is the contractor ever entitled to suspend works?

The parties are free to negotiate the suspension of work if 
required by external circumstances.  Moreover, pursuant to article 
82 CO, each party may suspend the performance of its own obli-
gation, including payment or works, if the other party has failed to 
perform its corresponding obligation in a timely manner (exceptio 
non adimpleti contractus).

In specific cases, the contractor can suspend work unilaterally 
if the continuation of work could result in strong and otherwise 
inevitable damages for the employer, or if any decision from a 
public authority obliges him to do so.

3.11	 Are there any grounds which automatically or 
usually entitle a party to terminate the contract? Are 
there any legal requirements as to how the terminating 
party’s grounds for termination must be set out (e.g. in a 
termination notice)?

Each party is allowed to terminate the contract if the other party 
does not respect its obligation, i.e. if the contractor fails to start 
work on time or performs it in a defective manner, or if the 
employer fails to pay the contractor for work performed.

The employer may, pursuant to article 377 CO, unilaterally 
withdraw from the contract at any time before work is completed, 
provided he pays for work already executed and fully compen-
sates the contractor.  In addition, if a cost estimate agreed with 
the contractor is exceeded in a disproportionate manner through 
no fault of the employer, the latter has the right to withdraw from 
the contract before or after completion.

3.4	 If the contractor is delayed by two concurrent 
events, one the fault of the contractor and one the fault 
or risk of the employer, is the contractor entitled to: (a) 
an extension of time; and/or (b) the costs arising from 
that concurrent delay?

Swiss case law has not provided a clear answer to this question.  
The response depends on the importance of the two events and 
their factual circumstances.

However, according to current doctrine, the contractor would 
be entitled to an extension of time, even if he is partly at fault for 
the delay and would not be entitled to claim for costs resulting 
from his own delay.

3.5	 Is there a statutory time limit beyond which the 
parties to a construction contract may no longer bring 
claims against each other? How long is that period and 
when does time start to run?

The CO provides limitation periods of five and 10 years, 
depending on the type of claim (see article 127 et seq. and article 
371 CO respectively).  Contractual claims are time-barred after 
10 years, unless otherwise stated by law.  Claims of the employer 
regarding defects of an immovable work (warranty claims) 
against the contractor, any architect or engineer who rendered 
services in connection with such work, are, however, time-barred 
five years after the work’s completion.

Contractual or statutory notice requirements may impose a 
much shorter time limit on a party that wishes to assert that a claim 
must be observed.  According to article 370 CO, the employer 
must notify hidden defects immediately upon their discovery.  Yet, 
parties may agree on diverging notice requirements or warranty 
periods in their contract.

The limitation exception must, however, be actively raised by 
the defendant as it is not examined ex officio by Swiss courts.

3.6	 What is the general approach of the courts in your 
jurisdiction to contractual time limits to bringing claims 
under a construction contract and requirements as to 
the form and substance of notices? Are such provisions 
generally upheld?

According to article 129 CO, the parties are not allowed to 
contractually deviate from the limitation periods provided for in 
articles 127 and 128 CO (see question 3.5).  Except for manda-
tory provisions, other limitation periods provided for in the CO 
may be shortened or extended by parties, but the agreed period 
may not exceed the 10-year period stipulated by law.

Thus, on the one hand, in the event of a payment claim (e.g. 
payment of the price of the work, of the architect’s or engineer’s 
fees and/or additional works, etc.), the court will examine the 
time limit on the basis of articles 127 and 128 CO and consider 
any contractual deviating provisions, in view of the fact that the 
limitation is not examined ex officio by the court.

On the other hand, the admissibility of warranty claims requires 
strict compliance with rules governing the notification of relevant 
defects (namely in terms of deadlines).  Such rules are binding 
under the general principles of the CO, although parties may 
provide for diverging notice requirements or warranty periods 
in their contracts.  Under SIA 118, the employer benefits from 
more flexibility to announce relevant defects: any time within two 
years as from the final reception of works; after this period, the 
employer must announce any hidden defects immediately.
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3.14	 Is there any legislation or court ruling that has been 
specifically enacted or handed down to provide relief to 
parties to a construction contract for delay, disruption 
and/or financial loss caused by the COVID-19 pandemic? 
If so, what remedies are available under such legislation/
court ruling and are they subject to any conditions? Are 
there any other remedies (statutory or otherwise) that 
may be available to parties whose construction contracts 
have been affected by the COVID-19 pandemic?

During the COVID-19 pandemic, the Swiss authorities have 
intervened little in the construction sector: few construction 
works have been halted.  Indeed, rather than ordering a general-
ised interruption of construction sites, the authorities preferred 
to introduce hygiene and social distancing measures to allow the 
continuation of construction works.  Apart from these measures, 
the authorities have not enacted any special legislation to modify 
the general regime applicable to construction contracts.

Accordingly, delays and/or additional costs due to the imple-
mentation of those measures must be discussed between parties.  
Several contractual norms such as force majeure, impossibility of 
execution, hardship or economic impossibility (clausula rebus sic 
stantibus) allow for solutions to be found in such situations (see 
question 3.13).

Moreover, to overcome the economic crisis caused by 
COVID-19, federal and cantonal authorities took a series of 
economic measures.  A key measure was the payment of sala-
ries to workers unable to work due to the impact of COVID-19.  
Further, COVID-19 loans were introduced.  However, no such 
loans were provided to the construction sector, as they were dedi-
cated only to companies in sectors which had to temporarily stop 
their activity due to measures taken by the authorities.

3.15	 Are parties, who are not parties to the contract, 
entitled to claim the benefit of any contractual right 
which is made for their benefit? E.g. is the second or 
subsequent owner of a building able to claim against 
the contractor pursuant to the original construction 
contracts in relation to defects in the building?

Swiss law strictly applies the “privity of contract” principle.  
Thus, third parties do not have any right deriving from the 
contract, unless specific rights have been duly assigned to them.  
This may be the case, for example, where the subsequent owner 
of the building is entitled to a claim against the contractor, when 
the deed of sale of the building includes an assignment of the sell-
er’s rights under the original construction contract in his favour.

However, not all rights can be transferred to a third party.  
Usually, such agreements take the form of a tripartite agreement 
with a proxy.

3.16	 On construction and engineering projects in 
your jurisdiction, how common is the use of direct 
agreements or collateral warranties (i.e. agreements 
between the contractor and parties other than the 
employer with an interest in the project, e.g. funders, 
other stakeholders, and forward purchasers)?

In Switzerland, such agreements are rarely seen for construc-
tion projects.

Extraordinary circumstances (e.g., force majeure) may lead to 
the contract’s termination, only after a court finds that, even 
with a price adjustment, the execution of the contract cannot be 
reasonably required.

In practice, parties to a construction contract frequently 
include in their agreement a list of events qualifying as acceptable 
grounds, such as insolvency or bankruptcy of a party, repeated 
and serious breach of the contract or major delay in the start 
or delivery of work, which entitle each party to terminate the 
contract early.

The termination notice is usually served in the same form as 
the contract and specific communication rules provided for in 
the contract, if any, must be followed.

3.12	 Do construction contracts in your jurisdiction 
commonly provide that the employer can terminate at 
any time and for any reason? If so, would an employer 
exercising that right need to pay the contractor’s profit 
on the part of the works that remains unperformed as at 
termination?

As mentioned under question 3.11, pursuant to article 377 CO, the 
employer can withdraw from the contract at any time, if he pays 
for work already completed and fully compensates the contractor.

3.13	 Is the concept of force majeure or frustration known 
in your jurisdiction?  What remedy does this give the 
affected party? Is it usual/possible to argue successfully 
that a contract which has become uneconomic is 
grounds for a claim for force majeure?

Swiss law recognises the concept of force majeure, even though it 
is not described specifically in statutory law.  In accordance with 
article 119, para. 1 CO, an obligation is deemed extinguished 
when its performance is made impossible by circumstances that 
are entirely beyond the control of the concerned party and the 
performance has thus become strictly impossible (either tempo-
rarily or permanently).  The contractor does not then breach the 
impacted obligations if the impossibility persists.

With respect to force majeure events, parties can allocate related 
risks in a contract.  If they do not regulate this topic in a contract, 
some legal, non-mandatory, statutory provisions of the CO 
may apply.  For example, article 376 CO states that, if work is 
destroyed by accident and prior to completion or delivery, the 
contractor is not entitled to payment for work done or of the 
expenses incurred, unless the employer is in default on accept-
ance of work.  Similarly, article 378 CO provides that if comple-
tion of work is rendered impossible by an incidental occurrence 
affecting the employer, the contractor is entitled to payment for 
work already done and expenses incurred that were not included 
in the price.  The contractor may further claim for compensation 
if such impossibility is due to the employer’s fault.

In case of lump-sum contracts, force majeure events may lead to 
a price increase or to the termination of a contract (article 373, 
para. 2 CO).

Concerning hardship or economic impossibility, the affected 
party may ask to amend the terms of the contract or request its 
termination, if subsequent circumstances have changed in such 
a way that the performance of a contractual obligation would 
become excessively burdensome (clausula rebus sic stantibus).
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factual circumstances and not on the determination of a contract 
itself (mainly “mandate” or “contractor’s agreement”).  Thus, the 
obligation of the designer will be to work towards a result, but 
without guaranteeing it.

3.22	 Does the concept of decennial liability apply in your 
jurisdiction? If so, what is the nature of such liability and 
what is the scope of its application?

Under Swiss law, liability for defects is governed by article 371 CO 
(see question 3.5), imposing a 10-year liability period.  In prac-
tice, parties frequently modify the liability regime by including 
SIA 118 in their agreement, which limits the liability period to 
five years.  In certain sectors, extensions are typically agreed in 
relation to a specific part of work (e.g. sealing) and provided that 
the building owner concludes a maintenance contract with the 
contractor.  However, a 10-year liability period applies to defects 
intentionally hidden by the contractor.

42 Dispute Resolution

4.1	 How are construction disputes generally resolved?

Parties can freely define a dispute resolution mechanism.  State 
court litigation is used most often; domestic arbitration more 
rarely.  International contracts often provide for international 
institutional arbitration (e.g. through the Swiss Arbitration Centre 
or International Chamber of Commerce) or ad hoc arbitration.

4.2	 Do you have adjudication processes in your 
jurisdiction (whether statutory or otherwise) or any other 
forms of interim dispute resolution (e.g. a dispute review 
board)?  If so, please describe the general procedures.

An adjudication process is not provided under Swiss law.  
Interim dispute resolution is rarely included in construction 
contracts for small and medium-sized construction projects, but 
is more frequently used in international or large-scale projects.

4.3	 Do the construction contracts in your jurisdiction 
commonly have arbitration clauses?  If so, please 
explain how, in general terms, arbitration works in your 
jurisdiction.

In Swiss law practice, arbitration clauses are rarely adopted.  They 
are more frequently used in contracts for large-scale or complex 
projects and/or when at least one of the parties is domiciled 
abroad.

Arbitration is widely available in Switzerland.  In domestic 
matters, article 353 et seq. of the Civil Procedural Code (CPC) 
applies (unless parties decide that article 172 of the Swiss Private 
International Law Act (PILA) applies).  In international matters, 
article 172 PILA applies.  It should be noted that parties may 
only appeal against a domestic arbitral award, whereas no appeal 
is possible in international arbitration (awards may, however, be 
challenged on the basis of very limited grounds: public order; 
improper composition of the arbitration panel; or violation of 
the right to be heard).

SIA has published a specific arbitration regulation (SIA 150), 
which is increasingly used in contracts.

Parties are free to determine the arbitration procedure and to 
decide on procedural steps, subject to requirements of due process.

3.17	 Can one party (P1) to a construction contract, who 
owes money to the other (P2), set off against the sums 
due to P2 the sums P2 owes to P1? Are there any limits 
on the rights of set-off?

Pursuant to article 120 CO, where two persons owe each other 
sums of money or performance of identical obligations, and 
provided that both claims are due, each party may unilaterally 
decide to set off his debt against his claim.  There is no limita-
tion on the use of this right.  Yet, the party who does so must 
expressly declare it.

3.18	 Do parties to construction contracts owe a duty of 
care to each other either in contract or under any other 
legal doctrine? If the duty of care is extra-contractual, 
can such duty exist concurrently with any contractual 
obligations and liabilities?

According to article 2 of the Swiss Civil Code, parties to any 
contract must act in good faith.  Parties must cooperate in order 
to help each other perform their respective obligations, notably 
by providing relevant information to each other in a timely 
manner.  For example, the contractor has an obligation to inform 
the employer of any defect in the design (article 364 CO).

3.19	 Where the terms of a construction contract are 
ambiguous, are there rules which will settle how that 
ambiguity is interpreted?

Under Swiss law, when terms of a construction contract are ambig-
uous, the judge will first try to establish the true and common inten-
tion of the parties, using an empirical approach, despite any inac-
curate expressions or designations used either in error or by way of 
disguising the true nature of their agreement.  If it cannot be iden-
tified at this first stage, the judge will then, by applying the “prin-
ciple of trust”, seek to determine what meaning the parties could 
and should have given to their mutual expressions of will, pursuant 
to rules of good faith, considering all relevant circumstances.

3.20	 Are there any terms which, if included in a 
construction contract, would be unenforceable?

Swiss law adopts a liberal approach.  Most of the terms chosen 
by parties will be enforceable.  However, contractual terms that 
go against mandatory statutory law are unenforceable: contract 
clauses that deviate from those legally prescribed are only admis-
sible where the law does not prescribe mandatory wording and 
provided that they do not contravene public policy, morality or 
rights to personal privacy (article 19, para. 2 CO).

3.21	 Where the construction contract involves an 
element of design and/or the contract is one for design 
only, are the designer’s obligations absolute or are there 
limits on the extent of his liability? In particular, does the 
designer have to give an absolute guarantee in respect of 
his work?

Regarding the extent of the liability of the designer, the same 
rules shall be followed as for any other party’s liability.  Swiss 
law does not make any distinction regarding a designer’s liability 
with any other contractor.  In addition, liability will be defined 
based on the qualification of a contract, which depends on 
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court, may review final decisions of cantonal courts of appeal, but 
only on matters of law, not on facts.

The length of those proceedings varies between two and five 
years.  Proceedings at first instance last the longest as they usually 
include hearings, expert opinions, proof examinations, etc.  These 
may last two years or longer depending on cases’ complexity.  
Moreover, interim measures such as expert opinions can also take 
several months.

Proceedings progress more quickly through the courts of 
appeal, which usually take their decisions within a year; whilst the 
Swiss federal Supreme Court generally issues its rulings within six 
to nine months.

4.6	 Where the contract provides for court proceedings 
in a foreign country, will the judgment of that foreign 
court be upheld and enforced in your jurisdiction? If 
the answer depends on the foreign country in question, 
are there any foreign countries in respect of which 
enforcement is more straightforward (whether as a 
result of international treaties or otherwise)?

Enforcement depends on the country where judgment was 
rendered.  EU judgments will typically be easier to enforce in 
Switzerland (based on the Lugano Convention) than those of 
other countries for which no international treaty exists.

4.4	 Where the contract provides for international 
arbitration, do your jurisdiction’s courts recognise and 
enforce international arbitration awards? Please advise 
of any obstacles (legal or practical) to enforcement.

Switzerland adopted the New York Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards, as of 1993 
without any reservations.

Both domestic and international arbitral awards are recog-
nised and enforced.  The Swiss Supreme Court does not review 
the merits of an international award unless it manifestly violates 
public policy.

4.5	 Where a contract provides for court proceedings 
in your jurisdiction, please outline the process adopted, 
any rights of appeal and a general assessment of how 
long proceedings are likely to take to arrive at: (a) a 
decision by the court of first jurisdiction; and (b) a 
decision by the final court of appeal.

Further to the Swiss federal system, Swiss Cantons have their own 
judiciary system.  Nevertheless, the CPC obliges each Canton to 
adopt a double judiciary instance system.  Consequently, parties 
have a right to appeal in Cantons.  Moreover, under strict condi-
tions, the Swiss federal Supreme Court, Switzerland’s highest 
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